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Current Lopics. 
\V I. find, in a recent issue of the Aibany 
} Argus, the following interesting para- 
graph: 





‘Four of the seven judges of the Court of Ap- | 


Thirteen of the twenty- 
one justices of Appellate Division of the 
Supreme Court Republicans. Forty-six of 
the seventy-five justices of the Supreme Court are 
Republicans. Yet when Justice 
O’Brien, of the Supreme Court in the City of New 
York, resigns, and he a Democrat, the Republican 
organization is so greedy that it clamors for the 
appointment of a Republican to succeed him! 
Common decency would seem to require that when 


peals are Republicans. 
the 
are 


Morgan J. | 


a Democratic justice elected by the people resigns, | 
the governor should appoint a Democrat to fill the | 


vacancy. Democratic governors have recognized 


can districts, and it is to be hoped that when Gov- 
ernor Roosevelt enters upon the office of chief 
executive, he will follow the most approved prece- 
dents in making judicial appointments.” 


Tn copving this article, we cannot well he 
accused of entering the political arena: in- 
deed, our object and purpose is directlv the 
We think there is justice in the 
remarks and suggestions of our contempo- 
rary, and in the interest of non-partisanship 
and the complete divorce of politics and the 
bench, we give currency to them. A further 
suggestion from us might not be inappro- 
priate. There is now living in the Greater 


reverse. 


Empire State was not gratified. We refer 


to the Hon. Augustus Van Wyck. Brook- 
lyn being now merely a borough within the 
greater city, Judge Van Wyck would seem 
to be entirely eligible to the vacancy. As to 
the high character, legal attainments and 
judicial ability of the late Democratic candi- 
date for governor there has never been any 
question, and his successful opponent could 
hardly perform a more graceful or fitting — 
and at the same time popular — act than the 
appointment of Judge Van Wyck to the 
vacancy created by the resignation of Judge 
’Brien. This is, of course, based upon the 
assumption that there is to be a vacancy, as 
to which, however, late reports are conflict- 
ing. It is now stated that by reason of some 
hitch in the political program connected 
with the filling of the vacancy, Judge 


| O’Brien has decided to remain on the bench. 


Meanwhile, Judge Van Wyck, instead of 
sitting down idly to await political favors, 
has opened an office in New York and re- 
sumed the active practice of his profession 
after having spent fourteen vears upon the 
bench. We have no doubt he will be as suc- 
cessful in this relation as he was in uphold- 
ing the honor, dignity and best traditions of 
the judicial ermine. 


The Supreme Judicial Court of Massachu- 
setts has iust passed upon the annlication of 


gnized | the New Eneland Theosophical Corporation 
the true principle in such cases by appointing | 


Republicans to fill vacancies caused by the resig- | 
nation or death of Republican judges in Republi- | 





for the abatement of taxes assessed bv the 
The law of 
exempts from taxation the 
property of literarv, benevolent, charitable 
and scientific institutions. The court found 
no difficulty in reaching the conclusion that 
the societv was neither benevolent. charit- 
able nor scientific within the meaning of the 
statute. “Tf there is anv connection.” said 
the court. “ between theosophv and any kind 
of science it is only incidental to the studv 
and promulgation of a svstem of sneculative 
philosophy.” As to the literarv claims of 
the society, the court said: “The word 
‘literarv’ has no technical legal meaning. 
and there is some difference of opinion as to 


officials of Roston against it. 
Massachusetts 


New York a distinguished Democratic ex- | what is meant in statutes exempting literarv 


judge, whose ambition to be governor of the | institutions or societies from taxation. 


Vor.. 5S No 25. 


In 
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England it is held that a school for educating 
teachers is not a literary society. Reg. v. 
Pocock, 8 Q. B. 729. See also Common 
Council v. McLean, 8 Ind. 328; Philadelphia 
v. Overseers of Public Schools, 170 Pa. St. 
257, 32 Atl. Rep. 1033; Kendrick v. Farqu- 
har, 8 Ohio, 189. In Trustees of Wesleyan 
Academy v. Inhabitants of Wilbraham, 90 
Mass. 599, it was said by Chief Justice Chap- 
man, in considering the exemption of the 
academy from taxation: ‘The academy of 
the plaintiffs is a literary and scientific insti- 
tution, duly incorporated, and the only ques- 
tions that are raised in the case relate to the 
character of the property which the defend- 
ants have assessed.’ The institution in this 
case was incorporated ‘for the purpose of 
promoting religion and morality, and for the 
education of youth, in such of the liberal 
arts and sciences as the trustees for the time 
being shall direct.” In Mt. Hermon Boys’ 
School v. Gill, 145 Mass. 139, 13 N. E. Rep. 
354, it was conceded that the plaintiff was 
one of the institutions exempt from taxation, 
and the court said that it was ‘ very properly 


conceded.’ The institution in this case was 
organized for the ‘education of boys.’ 
* * 


* The paramount object of the peti- 
tioner is the dissemination of theosophical 
ideas, and the procuring of converts thereto. 
Everything else is subordinate. The fact 
that, in furtherance of this object, books are 
collected, instruction given, and literary 
work done, does not make the petitioner a 
literary institution. To hold otherwise 
would be to permit any seven men who be- 
lieved in any particular theory on anv sub- 
ject to live free from taxation, by forming a 
corporation, buying a house, living in it. 


editing a newspaper, and writing articles to 
other newspapers in favor of their views. | 


with the hope of gaining converts. This is 
not, in our view, the intent of the legisla- 
ture.” 





In State of Indiana v. Sanford Tincher, 
decided by the Supreme Court of Indiana. 


November 15, 1808, it was held that a private | 
residence is not a public place within the | 
meaning of section 2091, R. S. 1881, defining 
drunkenness, and does not become such by 








reason of an-assemblage of persons there for 
an ice-cream supper and dance at which 
cream and candies are offered for sale. The 
record does not disclose whether the general 
public were invited — the really vital point 
— or whether those in attendance were there 
by special invitation. The court (Wiley, J.) 
quotes numerous authorities to show that the 
term public place is a relative one, and that 
there is a wide distinction between the terms 
“public place” and “public assembly ” 
or gathering. The court does not decide 
whether or not the people who congregated 
at the residence of James Williams, as de- 
scribed in the indictment in the case, con- 
stituted a public assemblage, but it is clean 
that such assemblage of persons did not 
make his private residence a “ public place ” 
within the meaning of the statute. The 
court holds that a private residence is not a 
public place in any sense of the term; that 
whether a place is public or not cannot be 
determined by the number of people who 
may gather there for some legitimate pur- 
pose, but must be determined by the place 
itself. If the former were true. then the most 
isolated place in an uninhabited region would 
become a public place if a number of people 
should assemble there. In the case of the 
State v. Sowers, 52 Ind. 311, this exact ques- 
tion was decided. There appellee was 
indicted for having been found in a state of 
intoxication in a public place, to wit: “ At 
a social party held and had at the residence 
of Jackson Simmons.” The court said: 
“ The private house of a gentleman, at which 
he gives or hold a party, cannot, within the 
meaning of the statute, or in any sense of 





society or government, be understood to be 
a public place. A public place is where all 
persons have a right to go.” 





| Our contemporary and namesake — the 
| London Law Journal—comes to the defense 
| of trial by jury, in view of the criticisms 
| leveled at it based upon the fact that in sev- 
| eral cases tried since the reopening of the 
courts juries have disagreed. The Law 
Journal, while conceding that the number 
| of abortive trials has been unusually large 
' during the early days of Michaelmas term. 
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seems to fully agree with Mr. Choate, on | 


this side of the water, that if the matter is 
looked at broadly it will be perceived that 
the proportion of abortive trials to effective 
ones is insignificant, and that very little harm 
is done, on the whole, by the disagreement 
of juries. With the proposal that the verdict 
of the majority should be accepted our con- 
temporary does not agree. It remarks with 
considerable force and cogency: “ To adopt 
this proposal would be to diminish the 
amount of deliberation which juries spend 
upon the disputes they are required to settle. 
Immediately they retired they would pro- 


if the requisite number were of opinion that 
a certain conclusion was right, a verdict 
would be returned without discussion. One 
of the chief complaints made against the 


| 


ceed to ascertain how they were divided, and | 


present system is that it gives so much power | 


to the single juror. The abolition of unan- 
imity, so far from diminishing the power of 
the single juror, would tend to increase it. 
If a bare mapjority were required, the ver- 
dict would lie entirely in the hands of the 
vdd man; if a two-thirds majority were fixed 
upon, it would often occur that eight jury- 
men would express themselves in favor of 
one view and three other jurymen in favor 
of another, with the result that the whole 
power would rest with the remaining juror.” 


Judge Wilson, of the Circuit Court of 
Ohio, sitting at Urbana in that State, 
recently reversed the decision of the Com- 
mon Pleas, which held that the anti-lynch 
law enacted by the Ohio legislature a year 
ago, is unconstitutional. The action was 
under this statute, which authorized suit to 
be brought by the next of kin to recover the 
sum of $5,000 for the death of a person occa- 
sioned by mob violence. The grounds of 
unconstitutionality assigned by the lower 
courts were, first, because it is the exercise 
of judicial powers by the legislature, and. 
second, it is the taking of private propertv 
without due process of law. In the Cleve- 
land cases it was also held to be the use of 
the taxing power for private emolument. 
Tudge Wilson thinks much depends upon the 
purpose intended to be subserved by the 





enactment — if as a right of recovery to a 
private person, it is open to one or both of 
the objections noted, but if the main pur- 
pose of the act is to assess a fine upon and 
collect a penalty from a community which 
has failed to prevent mob violence, it sub- 
serves a public purpose, and would be an 
exercise of the police power of the govern- 
ment, not the judicial. Judge Wilson con- 
cludes his interesting opinion as follows: 
“The amount fixed by the statute as being 
recoverable by the administrator of the 
deceased party for the next of kin is not 
damages, but a penalty, the extent of which 
the legislature, in its wisdom, may deter- 
mine. There is no occasion for an inquiry 
of damages. It must be presumed that the 
legislature has fixed upon such amount as it 
deemed sufficient to make the citizens in 
every community active and vigilant in the 
enforcement of the law and in the detection 
and prevention of crime. Under the right 
provided for the recovery of damages for 
death caused by negligence the rule is differ- 
ent. In such case there is reason for an in- 
quiry of damages. The parties can recover 
only to the extent of their pecuniary injury; 
but under this statute a fixed amount is made 
pavable to the next of kin, regardless of 
whether they are pecuniarily injured or not. 
Tt is not because they are damaged that they 
receive it, but because this penalty, which the 
statute places upon the community, must be 
disposed of in some way, and the legislature 
has seen fit to cast it upon the next of kin. 
It would be anomalous to say that the county 
has the right to be heard on the question of 
damages. A jury from the community 
which tolerated the mob would be apt to find 
the life which was taken worthless; and it 
would follow that pecuniarily worthless life 
could be taken by a mob with impunity. 
This would defeat the object of the law and 
render life cheaper than property. For these 
reasons we hold the statute to be constitu- 
tional, and the demurrer will be overruled.” 


Notes of Cases. 


National Banks — Voluntary Liquidation — 
Dissolution. —In Pritchard v. First National 
Bank of Manitowoc et al., decided by the Supreme 
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Court of Wisconsin, in November, 1898 (76 N. W. 
Rep. 1106), it was held that where a national 
bank went into voluntary liquidation, and pro- 
vided for the payment of its liabilities by a 
transfer of all its assets to another bank, in con- 
sideration of the assumption by the latter of its 
liabilities, and thereafter owned no property, trans- 


acted no business, maintained no organization, ! 


and held no meetings, it was nevertheless not dis- 
solved as a corporation, but remained capable of 
being sued in its corporate name. 

The court said in part: 

The only question presented is whether the 
defendant bank was dissolved by going into 


liquidation as stated. The federal question thus | 


presented must be determined by the federal ad- 
judications applicable. The Supreme Court of the 
United States has expressly held that “a national 
bank in voluntary liquidation, under section 5220 
of the Revised Statutes, is not thereby dissolved 


as a corporation, but may sue and be sued by | 


name for the purpose of winding up its business.” 
(National Bank v. Insurance Co., 104 U. S. 55.) 
Referring to sections 5136, 5220-5224, Rev. St., 
U. S., Mr. Justice Matthews, speaking for the 
whole court in that case, said that “it is to be 
observed that the sections under which the pro- 
ceedings took place, which, it is claimed, put an 
end to the corporate existence of the bank, do 
not refer, in terms, to a dissolution of the corpora- 
tion, and there is nothing in the language which 
suggests it, in the technical sense in which it is 
used here as a defense. * * * The very pur- 
pose of the liquidation provided for is to pay the 
debts of the corporation, that the remainder of 
the assets, being reduced to money, may be dis- 
tributed among the stockholders. That distribu- 
tion cannot take place, with any show of justice, 
and, according to the intent of the law, until all 
liabilities to creditors have been honestly met and 
paid. If there are claims made which the directors 
of the association are not willing to acknowledge 
as just debts, there is nothing in the statute which 
is inconsistent with the right of the claimant to 
obtain a judicial determination of the controversy 
by process against the association, nor with that 
of the association to collect by suit debts due to 
it. Tt is clearly, we think, the intention of the 
law that it should continue to exist, as a person in 
law, capable of suing and being sued, until its 
affairs and business are completely settled.” (104 
U. S. 73. 74.) That language is quoted approv- 
ingly in a recent case by Chief Justice Fuller. 
speaking for the whole court. (Chemical Nat. 


Bank of Chicago v. Hartford Deposit Co., 161 U. 
S. 8. 9, 16 Sup Ct. 439.) In Combes v. Keyes (89 
Wis. 207, 62 N. W. 8&0) there had been a complete 
failure to exercise the franchises of the corpora- 
tion for twenty-six years, and the acts of the leg- 
islature had impliedly accepted the surrender of 
the same; and so it was held that the corporation 





was dissolved, and ceased to exist; but there was 
nothing said in the opinion in that case not in 
harmony with the decisions of the Federal Court 
mentioned. This is apparent from the subsequen 
cases in this court. (Attorney-General v. Superior 
& St. C. R. Co., 93 Wis 604, 67 N. W. 1138; Wright 
v. Light Co., 95 Wis. 29, 38, 69 N. W. 701.) We 
must hold that the corporation was not dissolved 
by going into liquidation. 


- > 


CONTEMPT .* 





RGANIZED society knows of personal liberty 
only as the same is regulated by law. In 
constitutional governments there is no. other 
than constitutional liberty; and the flower of con- 
stitutional liberty is the right that each freeman 
has, when accused of crime, to meet his accuser 
face to face, to have the cause of his accusation 


*Magna Charta provides “that no freeman 
shall be taken or imprisoned but by the lawful 
judgment of his equals, or by the law of the land.” 
This latter clause, “law of the land,’ has been 
omitted in many of our State constitutions, and 
in lieu thereof the words “due course of law” 
have been substituted. In such States, common- 
law constructive contempts, independent of statu- 
tory enactments, cannot exist—since all the leading 
authorities, including Sir William Blackstone, 
place the authority of a court to summarily punish 
for constructive contempts on these words of 
Magna Charta, “ the law of the land.” But Chief 
Baron Gilbert (see Gilb. Hist. C. P. C. 3) deduces 
the whole doctrine of contempts from statute. 
Westm. 2, 13 Edward 1, ch. 39, which latter stat- 
ute was enacted seventy years after Magna Charta. 
This indefinite expression, “law of the land.” 
opened a wide door to a vast horde of “ summary 
proceedings,” to which the common law was a 
stranger, and many smaller offenses which had 
been theretofore punished by the verdict of a jury 
in the court-leet and sheriff’s tourn, the kings’ 
ancient courts of the common law, came by virtue 
of these proceedings to be punished before a stat- 
utory tribunal, without jury. The common law 
was a stranger to these summary proceedings, 
except as some claim in the case of contempts. 
But, as shown above, the makers of our organic 
law had reference to the vast and wel!-nigzh unlim- 
ited power which had been claiined under the 
“Jaw of the land,” and substituted there- 
So with us. 
Whenever this summary power of punishing for 


words, 


for the words, “ due course of law.” 


contempts is claimed, the same must be tested by 
the touchstone of the State constitution, and the 
constitution must be the guide, instead of what 


Lord Coke calls “the crooked cord of the discre- 
tion of the judges.” Ex parte Hickey, 4 Sm. & 


Mar. 768; 4 Inst. 236. 
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formally alleged in writing, to have compulsory 
process for his witnesses, and to be tried by a 
jury of his peers.’ 

The arbitrary power exercised by the superior 
courts of common-law in punishing contempts was 
certainly opposed to this principle of liberty.’ 


ORIGIN AND History OF THE DOCTRINE OF 
CoNTEMPTS. 

The jurisdiction of the superior courts of com- 
mon law over contempts was unlimited, save only 
by the legal definition of contempt, and the exer- 
cise of this authority was not subject to review by 
any other tribunal. And a person in contempt 
was not probus et legalis homo, until he purged him- 
seli of the contempt. 

In ordinary cases oi the violation of the law, to 
render the offender amenable to punishment, the 
otfense must first be defined by law and the pun- 
isiment must be certain, misera est servitus, ulu 
lex est vaga aut incerta. 

There can be no intent to commit a crime which 
does not exist —the intent is of the substance of 
the accusation — and a man cannot intend to vio- 
late a law which rests only in the breast of the 
judge. 

Punishments for crimes must be fixed and cer- 
tain, an imprisonment, the duration of which is 
not first determined by law is illegal, yet at com- 
mon law the imprisonment for a contempt could 
continue during the pleasure of the judge.® 

At common-law, in matters concerning the lib- 


erty of the subject, where a discretion was intrusted | 


with the court — the same was a legal discretion, 
and error in the exercise thereof could be cor- 
rected. But not so in cases of contempt, the 
judgment in which could not be reviewed by any 
court, be it of co-ordinate or of superior juris- 
diction.‘ 

One and only one check and safeguard was 
placed on the exercise of this summary jurisdic- 
tion in contempt, and that was, it was required 
that the deiendant must be first summoned before 
being tried. Yet Blackstone tells us that the 
judges were very loath to admit of this restraint, 
and long disputed the same.° 

This one instance of the judges rebelling against 
this reasonable limitation of their power in con- 


*Magna Charta, c. 29; Blackstone’s Commis., 
vol. 4, p. 29; Yates v. The People, 6 John. 467; 
United States v. Reeves, 92 U. S. 214. 

* Ex p. Hickey; Georgians, p. 454. 

* Langdon v. The Judges, 76 Mich. 358; Eads 
v. Bazelton, 22 Ark. 499; Sinnett v. The State, 11 
Lea (Tenn.), 281; Matter of Rhodes, 65 N. Car. 
518; Morris v. Whitehead, 65 N. Car. 637. 

“State v. Leftwitch, 41 Minn. 42; Boyd v. State, 
19 Neb. 128; Com. v. Newton, 1 Grant’s Cases 
(Pa), 453; In re Stokes, 5 S. Car. 71. 

* Blackstone’s Com., vol. 4, p. 280. 


| 
| 
| 











tempt proceedings serves to show with what per- 


| sistent pertinacity they clung to power, and how 


slow they were to part with it, only yielding when 
they could not do otherwise; and a knowledge of 
this characteristic of courts is necessary to under- 
stand the origin and history of the jurisdiction in 
cases of contempt. 

The authority of the common-law courts in con 
tempt committed in facie ecclesie was a most high 
and transcendant authority, “unlimited, uncon- 
trollable, indefinite, arbitrary and omnipotent.” A 
look, a gesture, the merest idle remark, might 
subject the citizen to be dragged before a judge, 
condemned, and imprisoned at the pleasure of the 
court.® 

Usually the law is careful that the tribunal be- 
fore which the citizen is to stand to answer for his 
life or liberty shall be free from even the suspicion 
of partiality or prejudice, but in cases of contempts 
the accuser is the judge —the one offended is to 
sit in judgment on the offender. And thus, with 
passion and anger ringing in his voice and flash- 
ing from his eye, he pronounces the doom of the 
unfortunate citizen.’ 

An examination of the history of contempts will 
show the origin of this immense power. 

Anciently the king actually was personally pres- 
ent in his superior courts, administering justice. 
When this was the case, any insubordination or 
disturbance in the presence or hearing of the court 
was an insult to his royal majesty, and, like other 
insults to the person of the king, was punished by 
a forfeiture of the life and goods of the culprit. 

When, in course of time, the king ceased to be 
personally present in court, and was there only in 
the person of his judges, these same judges, influ- 
enced by the considerations heretofore mentioned, 
refused to abate one jot or title of authority, and 
claimed, as due to themselves and their courts, 
that respect and deference which had been for- 
merly shown to the person of the king. But by 
the prestige and influence of a courageous “ bar” 
these judges, in their punishments for contempt, 
were forced to stop short of the life or limb of the 
subject.® 

The common law of contempts, when committed 
in facie ecclesia, is almost entirely judge-made, 
results from their usurpation of authority.” 


and 


*Am. & Eng. Ency. of Law, 2d ed., vol. 7, p. 
67; Williamson’s Case, 26 Pa. St. 9; Cartwright’s 
Case, 114 Mass. 230; Ex. p. Kearney, 7 Wheat. 
(U. S.) 38. 

*Senator Clinton in Gates v. People, 6 Johns. 
4607; Ex. p. Hickey, 4 Sm. & Mar. 777; Windsor 
v. McVeigh, 93 U. S. 274. 

* Ex. p. Robinson, 19 Wall. 40; Reg. v. Lefray, 
L. R. 8 O. B. 134; Matter of Killigan, 33 N. J. L. 
344. 

° Ex. p. Hickey, 4 Sm. & Mar. 77; Yates v. The 
People, 6 Johns. 347. 
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In the course of these usurpations they would 
deny the plainest principles of law by simply de- 
claring that the same did not apply. Thus: It is 
onganic law that the subject shall be twice pun- 
ished in no case for the same offense. Yet these 
judges would imprison a man at their pleasure for 
contempt in a matter for which he had been in- 
dicted, tried and convicted in that same court. In 
the same manner they would get around the sub- 
ject’s right to be tried by a jury, by saying that it 
did not apply to the case; yet in uno flatu they 
would hold that the proceeding was a criminal 
prosecution and the judgment one convicting of a 
crime, and so subject to the pardoning power.” 

Up to the time of the great charta, 15th June, 
A. D. 1215, the jurisdiction in contempts seems to 
have been merely disciplinary, and confined -to 
contempts committed in facie ecclesie, but some 
eminent authorities, including Mr. Justice Black- 
stone, contend, from the use of the words, “ law of 
the land,” in this charta, that constructive con- 
tempts were known before, and the jurisdiction in 
the same confirmed by the great charta.” 

But others have shown that this latter view is 
incorrect, and that constructive contempts are 
derived from the statute Westm. 2, 13 ed. 1, c. 39. 
In fact, in Gilb. Hist. C. P. it is warmly contended 
that the whole jurisdiction in contempt is statutory 
and derived from this last mentioned statute of 
Westm. 2. But this view doubtless is unsound, 
only constructive contempts being derived from 
this statute, courts having from the first dawn of 
jurisprudence exercised jurisdiction, disciplinary, 
to punish contempts committed in facie ecclesia.” 


There is another class of contempts denominated: 


civil contempts, which arise where a party to the 
suit, or an officer of court, is ordered to do some 
act for the benefit of the other party, or a party to 
the suit, and fails or refuses to do as commanded. 
In such case the recalcitrant party is fined, but the 
fine goes to the party injured, as compensation for 
the damage he thas sustained by the nonperform- 
ance of the act commanded. If an imprisonment 
should be imposed on the person refusing obedi- 
ence it is only for the purpose of coercing the 
payment of the fine imposed. There exists in this, 
as in all other contempts, the essential idea of 
criminality, consisting in a disobedience to, and a 
treating with contempt the lawful orders of, the 
court.” 

It is so much more expeditious to punish dis- 





*” Ex p. Robertson, 27 Texas App. 628; Dickson 
v. State, 2 Tex. 481; Ex p. Burford, 1 Cranch. C. 
C. 456. 

" Hovey v. Elliot, 167 U. S. 409; McVeigh v. 
U. S., 11 Wall. 259. 

* Yates v. People, 6 Johns. 347; Ex p. Hickey, 4 
Sm. & Mar. 777. 

* Ex p. Crittenden, 62 Cal. 534; Robins v. Fra- 
zier, 5 Heisk. 100; In re Day, 34 Wis. 638. 








obedience with a fine or imprisonment by the 
power of the court alone, without the intervention 
of a jury, that statutes for this purpose abound in 
all the States. Thus the payment of alimony by 
the defendant in a divorce suit is coerced by 
means of fine and imprisonment in case he fail to 
obey the order of the court.”* 


But many sound, conservative members of the 
legal profession, who reverence our system of 
constitutional government and the limitation of 
powers therein defined, watch with a jeolaus eye 
this departure, as it takes away the privilege of 
trail by jury; the proceedings are sumiary, not 
being according to the course of the common law, 
and are extremely arbitrary and autocratic in their 
nature. 

One material check has, however, been placed 
on the exercise of this authority by the require 
ment that the record shall affirmatively show that 
it was in the defendant’s power to do the thing 
commanded him to do.” 


JuRIsDICTION IN CONTEMPT PROCEEDINGS. 


At common law, where the record shows that 
the court had jurisdiction of the person and sub- 
ject-matter, the judgment of a Superior Court ad- 
judging a person guilty of contempt of court was 
not assailable by any form of proceeding, either 
direct or collateral.” 

And it has been declared to be law that should 
a person be kidnapped in a foreign jurisdiction 
and carried before a Superior Court of another 
and different jurisdiction, and punished for a con- 
tempt, the record showing that the court had 
jurisdiction of the person and subject-matter, that 
such conviction was unassailable in any court by 
any form of proceeding.” 

According to this doctrine a judge of a Superior 
Court could, sua sponte, at his own pleasure make 
out a record against any man, however innocent, 
reciting that the defendant had been guilty of a 
contempt of court, commit the man to jail, there 
to remain at the pleasure of the judge. 


This is a necessary result of the arbitrary, un- 
limited, discretionary power reposed in judges, 
originating at a time when the king sat personally 
in his Superior Court, when an act of insubordina- 
tion in facie ecclesie was an affront to royal majesty, 
and pertinaciously clung to by judges, and by 
them extended to cases which were not within the 

“ Edrington v. Pridham, 65 Texas, 612; In re 
Wilson, 75 Cal. 580. 

* Ex p. Sterns, 77 Cal. 156. 

* Commonwealth v. Leeky, 1 Watts, 66; Bell v. 
State, 4 Gill. 301; Ex p. McNulty, 77 Cal. 164; Ex 
p. Sterns, 77 Cal. 156. 

* Ex p. Ah Meen, 77 Cal. 198; Ex p. McNulty, 
77 Cal. 164; Ex p. Sternes, 79 Cal. 156. 
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reason of the rule; that is, to contempts committed | 
out of the presence and hearing of the court.* 

And in recent years we have had instances oi 
the exercise of jurisdiction in contempt proceed- 
ings which would seem to go beyond any claim ot 
authority, either common law or statutory; and | 
has been well denominated in the public press | 
* government by injunction.” The Federal courts 
have held that the issue of notices during a strike, 
organized to resist a reduction of wages of the 


employes of a railroad which was then in the 
hands of a receiver, requesting them to stop work, 
was a contempt of the order of the court appoint- 
ing the receiver.” 

This authority was claimed and exercised by the 
Federal courts under the act of congress of March 
2, 1831, ch. 93. 

These decisions claiming this jurisdiction under 
the above statute, not being decisions of the Su- 
preme Court of the United States, are only author- 
ities in the particular cases cited, and cannot for 
that reason be respected as the law of the land. 
And these decisions do not become the law of the 
land, even in the sphere of the Federal Constitu- 
tion, until declared to be such by the Supreme 
Court the United States. 
law in those particular cases. 


of They are only the 

But if they should be held to be law, we have 
only to say that, to hold that an act which is not 
directly, 
which may only possibly have the effect of induc- 


a resistance of Federal process and 
ing employes of the receiver to desist from such 
employment —to hold that a Federal judge can 
punish such possible injuries by fine and imprison- 
ment at his own will and pleasure — or not punish 
it, as he sees fit—is certainly an alarming power 
to intrust in the hands of any man in this land of 
written laws. 

In discussing the jurisdiction of courts we must 
not overlook the time-honored distinction of jura 
And the ablest tri- 
bunals now hold that where the personal liberty of 
the citizen is at stake, that the trial court must not 
only possess jurisdiction of the person and subject- 
matter, but it must also have “ authority to render 
the particular judgment. The judgment is not con- 
clusive on the authority of the court to render it. 
That, as well as any other matter which would render 
the proceedings void, is open to inquiry.” ” 

It is competent for the court, on a writ of habeas 
corpus, to examine into the facts, to read the evi- 


personorum and jura rerum. 


* See the strictures of Governor Gilmer, an early 
governor of the State of Georgia, on this arbitrary 
power of courts. See Georgians, p. 454. 

*In re Higgins, 27 Fed. Rep. 443; In re Wabash 
R. Co., 2 Fed. Rep. 217; U. S. v. Debs, 64 Fed. 
Rep. 724. 

*” Ex p. Fisk, 113 U. S. 713; Kilbourn v. Thomp- 
son, 103 U. S. 198; Thompson v. Whitman, 18 





Wall. 457; Holman v. Austin, 34 Texas, 668. 





dence, to hear the evidence, not for the purpose of 
determining the truth of the evidence, but to see 
whether or not the facts show any crime to have 
been committed. And it is not sound law that a 


| court can surreptitiously have a citizen brought 


before it, and by making a record declaring him 
guilty of a contempt, imprison him at discretion. 
Yet this it could do (and it has been decided it 
could do so) if it be not permissible on habeas 
corpus to inquire into the authority to render the 
particular judgment. 

There is a difference between jurisdiction and 
the authority to render judgment. A court may 


| have jurisdiction in the particular case, and yet not 


have authority to render judgment on the facts. 
Jurisdiction is now held to consist (1) of the 
power to hear and determine the particular mat- 
ter; (2) the power to render the particular judg- 
ment that was rendered. If the commitment be 
against law, as for a matter for which no man 
ought to be punished by law, the court will dis- 
charge the contemnor on the hearing of a writ of 
habeas corpus.” 

And in determining whether the defendant has 
done that for which no man ought to be punished 
the court will, where it arises on the evidence and 
is material, determine the intent actuating the de- 
fendant; on the whole, if the court sees from the 
evidence that the defendant has done nothing for 
which he should be punished it will order his re- 
lease. 

In the case of Ex p. Sterns (11 Am. St. R. 252), 
cited herein, the defendant, a deputy sheriff, was 
ordered to arrest a party and bring him before the 
court. He attempted and did all in his power to 
obey the cominand of the writ, but was unable to 
produce the body of the person wanted, for the 
reason that he was in the custody of the sheriff of 
another county, under a writ of habeas corpus, who 
refused to deliver up his prisoner to the deputy 
sheriff. The contemnor stood ready and sought 
an opportunity to make this proof, but he was 
refused and condemned without a hearing. (These 
facts were admitted in a written stipulation of the 
attorneys in the case.) 

Aiter the relator had been condemned, without 
evidence and without a hearing, he appealed his 
case to the Supreme Court; but the Supreme 
Court of California held that the record of the 
lower court showed that it had jurisdiction of the 
person and subject-matter, and denied the relator 
any relief. 

* Now this was a case in which this two-fold 
division of jurisdiction should have been applied. 
There was jurisdiction of the person and subject- 
matter, but there was not jurisdiction in the lower 





** Am. & Eng. Ency. of Law, vol. 7 (2d ed.), 36; 
Ex p. Degener, 30 Tex. App. 566. 

*I made this argument in a case several years 
It was a hearing on a writ of habeas corpus. 


ago. 


400 


THE ALBANY LAW JOURNAL. 














_— 





court to render the particular judgment that it did 


render; or, speaking in the language oi the author- 
ities, there was not aumority in the tower court to 
render the particular juagment that it did render, 
pecause the evidence iailed to show that the de- 
1endant had been guilty o1 any conduct .or which 
any man shouid be punished by the iaws of the 
iand, or any oftense which the laws o: the land 
punished. 

it has become very common oi late years to pun- 
ish disobedience o1 process and orders in the prog- 
ress Oi a suit by officers or parties as contempts, 
and this is an ever increasing and widemmng juris- 


diction, and may well have had ics origin in the | 


,ormer practice ol courts oi chancery, which court, 
as 1s well known, being modeied a:ter the spiritual 
courts, was wanting in the power to execute its 
decrees, its decrees Operating oniy m personam. 
“And the whole process oi the courts o1 equity, 
in the several stages of a cause, and finaly to en- 
1orce their decrees, was, until the introduction of 
sequestrauons, in the nature Ol a process of con- 
tempt, acting only m personam and ’ not m rem.” 
‘Lue trial by jury 1s cumbersome and necessi- 
tates some delay. Not only this, but the judge, 


by jury remained unto us, free and unimpaired, 
we were a free people — and by a usurped unlaw- 
ful jurisdiction, under the name of “ jurisdiction 
in cases of contempt,” these federal courts have 
denied to citizens charged with a public violation 
of law, a trial by jury. And now the time has 
come when a mighty trumpeter should fly through 
the land trom Maine to Calitornia and cry aloud 
ye sons of revolutionary forefathers — ye native 
Americans, awake — awake! awake — your consti- 
tutional liberties are in danger — the palladium oi 
your rights — your right of trial by jury is being 
taken from you, 

tven in the cases of contemps in facie ecciesic, 
it has taken all the prestige and influence of a 
bold and resolute * bar” to restrain the insatiate 
love of power of the judiciary. And here I would 
remark, that the people never fully appreciate 
the immense advantage they reap from the “ bar,” 
although there may be, here and there, men who 
are unworthy, yet as a class they are the resolute 


| defenders oi the liberties of the people —and in 


warmed by the heat and iriction of the trial, desires | 


to subject the offender immediately to his personal 


chastisement, and doubtless, in many cases, the 


judge finds, even if prudence restrains its utter- 


ance, as did the judge in the early days of Ten- | 


nessee, who, on being pressed, in a case of alleged 
contempt, for a jury trial, said, ‘** No, sir — no jury 
in this case, they would turn the scamp free.” 
The legislatures of the different States are con- 
stantly passing statutes punishing various and 
different offenses as contempts. All such stat- 
utes vest an absolute discretion in the judge to 
the limits prescribed and are an infringement of 
the right of trial by jury. And the judiciary being 
ever greedy and jealous of power — sustain these 
enactments, and cases are as scarce as diamonds in 
a desert where any superior court ever stands up 
for the rights of the people and condemns this usur- 
pation of power. The federal judiciary, in the early 
days of our judicial and national history, standing 
among the State judiciaries, like the little horn in 
the prophetical vision of the Hebrew prophet — 
among the ten horns — but lo, now it has like 
that same little horn, a mouth speaking great 
things — and has well nigh swallowed up the State 
judiciaries. And this same little horn —the fed- 
eral judiciary — has exalted itself and has over- 
flowed and gone beyond the landmarks, the time- 
honored limitations, of judicial power, and has 
taken away this palladium of our liberties, whereof 
the sages of the law, from ancient times, have 
spoken and said that so long as the right of trial 


* Blackstone’s Com., vol. 4, p. 287; Rast Ent. 
268, pl. 5. 





| ence. 


these days—when there is too much of the 
respecting of the persons of men in judgment — 
avoritism and partiality we need men at the 
“bar” who have the courage to stand up and 
publicly reprove maladministration in 
otucers. The times call for a “ bar” 
so powertul, so pure, that no judge will dare to be 
guilty of gross maladministration in their pres- 
Guided by these and similar considerations, 


judicial 
so strong, 


| many State legislatures have limited the jurisdic- 
| tions of even superior courts in cases of contempts 





in facie ecclesie to a moderate fine, and imprison- 
ment during that term of the court, one or both. 

AND PROCEEDINGS SUBSEQUENT 
THERETO IN CONTEMPT. 


JUDGMENT 


The exercise of all jurisdiction and powers not 
favored by the law is strictly construed, and this 
is especially the case in proceedings in contempt. 
If the contempt be committed in the face of the 
court the offender may be instantly apprehended 
and imprisoned at the discretion of the judges 
without any further proof or examination. But 
in matters that arise at a distance, and of which 
the court cannot have so perfect a knowledge, the 
custom is for the matter to be brought before 
the court by affidavit. If the judges, upon affi- 
davit made and filed, see sufficient ground to sus- 
pect that a contempt has been committed, they 
either make a rule on the party to show cause 
why an attachment should not issue against him, 
or in very flagrant cases, especially if there be 
reason to apprehend the escape of the party, an 
attachment issues in the first instance, as it also 
does if no sufficient cause be shown on the hear- 
ing of the motion to show cause why the attach- 
ment should not issue, and thereupon the court 
confirms and makes absolute the original rule. 
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This attachment is merely intended to bring the 
party into court. When there he must either put 
in bail or stand committed in order to answer 
under oath such interrogations as shall be admin- 
istered to him. 
nature of a charge or accusation and must be 
exhibited with reasonable dispatch. The defend- 
ant has here his rights as a witness and may refuse 
to answer illegal questions, and may move the 
court to have such questions stricken out, but it 
is a high contempt to refuse to answer proper 
questions. The proceedings in the State courts 
are more after the equity system. 

At common law, if the party, in any case, by his 
answer purged himself of the contempt — that is, 
denied or confessed, and avoided the same — he 
was discharged, but might be punished for perjury 
committed in his answer. But in equity and the 
State courts generally evidence may be offered to 
traverse, deny the defendant’s answer. In fact, an 
issue is considered as formed by the interrogations 
or original affidavit and the defendant’s answer 
thereto, and evidence heard pro and con. If the 
court adjudge the defendant guilty, the punishment 
is by fine and imprisonment, one or both, and the 
amount of fine and duration of the imprisonment 
is generally measured by “the golden metewand 
of the law,” and is no longer discretionary with 
the judges.” 

It is well-settled law that, to justily the impris- 
onment of a party adjudged to be in contempt, an 
order or warrant of commitment of some sort is 
necessary. As to whether the order should contain 
a statement of all the facts found in the proceed- 
ings prior to the commitment, the cases are in 
conflict. Thus, in New York it is held that it 
must designate the particular misconduct of which 
the defendant is convicted. And in California it is 
laid down that it must state specially all the ma- 
terial facts on which the action of the court is 
predicated. 

Where a warrant to commit for contempt is is- 
sued by a limited authority, it should show that 
the contempt fell within the limits of that author- 
ity; but when issued by a Superior Court, the 
adjudication of contempt may be general, and the 
particular circumstances need not be set out. But 
in all cases the order or judgment finding the de- 
fendant guilty of disobeying the commands of the 
court must show on its face that it was within the 
deferlant’s power to perform the required act. 
And where a court has by statute power to punish 
to a limited extent for both direct and constructive 
contempt, the judgment and order should show 
for which offense the defendant was punished, and 
that the directions of the statute have been fol- 


“Am. & Eng. Ency. of Law (2d ed.), vol. 7, p. 
68; Chapel v. Hull, 60 Mich. 167; King v. Flynn, 
37 (Hun) N. Y. 328; Doyle v. Doyle, 4 Civ. P. R. 
265. 


These interrogations are in the | 








lowed. And because this was not so shown, and 
further, because the judgment and order did not 
recite that it was in the defendant’s power to per- 
form the required act, the relator was discharged 
in Ex p. Robertson (11 Am. St. R., p. 208). 

In general this jurisdiction in contempt is 
strictly construed, whether the court exercising it 
be superior or inferior of record, or not of record. 
Nothing will be taken by intendment that should 
appear of record; and the generally received doc- 
trine now is that it must appear that the court had 
not only jurisdiction of the person and subject- 
matter, but had also authority to render the particular 
judgment.” 

No man who loves justice, no man who loathes 
unlimited arbitrary power, no man who would see 
equal justice done to all alike throughout the 
length and breadth of our land, would have it 
otherwise. The prayer of every such citizen is to 
the great and good God to speed the time when 
the execution of justice in mercy shall descend, as 
a benediction, on the nations of the earth. 

Linton D. LANDRUM. 

CoLumsus, Miss., Nov. 16, 1898. 





THE CHURCH IN ITS RELATION TOLAW. 





1 is not often that the ALBANY Law JOURNAL 
| prints after-dinner speeches, but we cannot 
refrain from giving our readers the benefit of the 
following brilliant and scholarly address, made by 
Prof. Isaac Franklin Russell, of the New York 
University Law School, at a recent church dinner 
in New York City: 

The assumed antagonism of law and theology 
and the hopelessly discordant functions of the 
jurist and the divine as ordinarily understood are 
the familiar fallacies of our common 
speech. How such vulgar error ever acquired its 
present currency it is difficult for a sincere thinker 
to understand. For, in truth, the relation of the 
church to the law has always been close and con- 
tinuous and for many centuries and in many lands 
it has been actually constitutional and organic. 
Both are coeval with the earliest establishment 
of human institutions; they go back beyond the 
time “ whereof the memory of man runneth not 
to the contrary.” The story of the altar set up by 
Abel is intimately interwoven with the account of 
man’s extrusion from the garden and the judicial 
condemnation of Cain. 

The church is not alone in its pretensions to a 
divine origin; the law puts forth a similar claim. 
According to Ben Butler law must be of divine 


among 


v. Liscomb, 60 N. Y. 559; People v. 
Ct., ror N. Y. 245; Ex p. Degener, 30 
Tex. App. 566; Brown on Jurisdiction, § 110; 
Holman v. Austin, 34 Tex. 668; In re Pierce, 44 
Wis. 411; Com. v. Newton, 1 Grant’s Cases (Pa.), 
453. 


* People 
Oyer & T. 
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origin to have survived the men who have been 
hired to expound it. We may say the same of the 
gospel. If priests have been unfrocked for mis- 
conduct in these later days, we have examples oi 
the peccability of the clergy in the apostolic family 
itseli; for all forsook Jesus in the crisis of His 
calamity and tied; Lhomas doubted concerning 
wie truth of tne resurrecuon, Peter denied his 
wader WIL an Oaull, and judas even soid his 
Lora lor warty pieces Ol silver. 

rrimitive jurisprudence is overlaid with sacer- 
wotalism. ihe imperishable renown of Moses 
irom his record as a jurist and a lawgiver. Lhe 
priestly labors oi Aaron are dwaried into insig- 
nificance when compared witn the splendid 
achievements of the author of the Vecaloguc. 
ihe ceremonial institutions of early Jewisn wor- 
ship are now only of curious and antiquarian in- 
terest, while the Len Commandments are chanted 
in the liturgy of the churches and venerated as the 
literal gift of God, written by Jehovah with His 
own finger on the stone. Scores of times has this 
immortal code been introduced into human enact- 
ments of written law, by the pious Alfred in older 
ingland, by our Puritan ancestors in Comnnecti- 
cut, and even by the churchgoing slave barons oi 
South Carolina, and the turbulent frontiersmen 
of Arkansas. 

It is not only difficult to delimit the several 
territories of jurisprudence and religion in New 
‘lestament times, but the truth doubtless is that 
Gamaliel, at whose feet Paul studied in Jerusalem 
was as much a doctor of divinity as he was a doc- 
tor of laws; that the lawyer who tempted Jesus 
was merely a theologian, and not a practitioner, 
in the civil tribunals of the land; that the lawyers 
whom our Saviour denounced were the clergy- 
men of that day, and that the very court that con- 
denmned our Master to death was composed only 
of sacerdotalists and hierarchs. 

It was a Christian emperor that promulgated 
the Corpus Juris Civilis, and that famous work is 
truly a Christian code. At Bologna, in the earli- 
est European universities, the first faculties of 
instruction that were organized were in the civil 
and the canon laws, and the first of academic 
honors that were granted were doctorates in law 
of both kinds, civil and canon, a usage that has 
survived to our own day, and beautifully sugges- 
tive of what law and theology have in common — 
reverence for truth, love of learning and aspiration 
for a perfection that is real and unattainable. 

In the English-speaking world we find Christi- 
anity a part of the common law. Not only has 
this familiar doctrine been steadily asserted in 
England, but it has been unequivocally announced 
in America by out’ greatest jurists, like Kent, 
and by our most exalted tribunals, like the Su- 
preme Court of the United States. In England 
we still find an established church, with magnifi- 
cent cathedrals, nobly endowed by the munificence 








oi the saims of former days, wich bisnops and arch- 
bishops, peers O1 the realm, and spiritual lords ot 
parliament, and with a continuous history going 
back ailmOsi LO apostolic umes—a’ history that 
has been eloquenuy rewritten so as to show tuat 
the early tnglish church was a stranger to the 
bishop of wKome and aii his pretended authority. 
Uur anti-prelatical iriends, not to be outdone by 
churchmen masquerading as the muses of history, 
assert that St. Patrick, while certainly a Catholic, 
was non-RKoman, and, in tact, was a Presbyterian 
elder. ‘Lhe speaker, as a member of the most 
humble brotherhood in the sects, may be allowed, 
at least in an after-dinner address, to pay his 
tribute to Christians of all schools of opinion for 
their unswerving loyalty to the state and for their 
willingness to render unto Cesar the things that 
are Cesar’s. As England was a province in the 
domain of Cesar, so it was devoted to the Holy 
Father in the empire of souls. Emperors and 
popes were born in England. Constantine began 
his reign at York. The greatest of English states- 
men were cardinals and princes in the Roman 
hierarchy, and the first professional judges that 
appear in English history. were Catholic church- 
men. Ecclesiastical jurisdiction in probate and 
divorce cases lingered till forty years ago at West- 
minster. 

In America we have discarded the established 
church with hereditary monarchy and nobility as 
undemocratic. Our forefathers, it is true, had 
church establishments in Virginia and New Eng- 
land. But the genius of our American political 
institutions is against any legislation to establish 
religion or prevent the due exercise thereof. May 
we not go further and oppose any grant of public 
property in aid of sectarian institutions of either 
an educational or a religious character? And 
ought we not immediately to abolish all exemp- 
tions of church property from taxation? I do not 
hesitate to teach these doctrines as clearly Amer- 
ican and at the same time conservative of the best 
interests of religion, for it is the spontaneity of 
religious expression that is the great glory of 
American Protestant Christianity. The church 
and the law—may neither ever recognize the 
other as master, may they continue long in their 
common ministry to human needs and aspirations, 
both in unison calling on man to hear the voice of 
God. May law ever remain a bulwark of our 
religion, and religion ever remain the pervading 
spirit of our jurisprudence. Thus may we prove 
faithful to the injunction of Him who said: “ If 
ye love me, keep my commandments.” 

t 








LEGISLATIVE POINTERS. 


OME hundred or more new-born legislators 
over the State are now taxing their ingenuity 

to devise new laws and seek out neglected subjects 
We recommend that they procure 


of legislation. 
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a copy of the Mississippi code and run their eyes 
over the index for suggestions. Among many 
things they will find titles like this: ‘‘ Infants not 
to lie about their ages.” By the same code it is 
a criminal offense to pilfer wool from a dead 
sheep or milk from a live cow. Mariners are 
exempt from working on roads, probably meaning 
roads on land. Divorce is allowed for excessive 
use of opium, morphine is to be sold only in scar- 
let wrappers. Target shooting at pigeons is pro- 
hibited. Seed cotton shall not be sold at night. 
Causing death in a prize nght is murder, and box- 
ing pine trees is forbidden. ‘Leaching polygamy is 
a misdemeanor. A judge failing to hold court 
(except upon account o1 high water, sickness or 
accident sutters a deduction irom his salary, two 
days for one. Inn-keepers shall maintain fire- 
alarm bells or gongs. Cities may tax corn-doc- 
tors, pet bear exhibitors, fortune tellers, lung- 
testers, feather renovators, roller-coasters, muscle- 
testers, and ten-pin alleys (without regard to the 
number of pins used). Mere fools are not ad- 
mitted to insane asylums. In the index one entry 
is puzzling: “ Fish, explosive, not to be taken 
by.’ Woes this mean that fish are not to take 
explosives, or that they are not to be taken by 
explosives? If a physician while drunk, profes- 
sionally kills a person, it is manslaughter. So of 
the killing of a human being by a dangerous ani- 
mal carelessly kept by its owner. Physicians may 
extract teeth without a dentist’s license. Enticing 
away a laborer is a misdemeanor. Smoking 
tobacco may not be given to children, but there 
is no provision as to chewing tobacco. Dog and 
cat meat are forbidden to be sold. “ Swapping 
babies’ is prohibited. — The West Va. Bar. 





* EVIDENCE OF THE ACCUSED. 


HE recent English Act of Parliament giving 
the accused in criminal cases the right to tes- 

tify on his own behalf has now been put in opera- 
tion. 


decided advantage in the due administration of | 


justice. Hitherto, the testimony in a criminal case 
has been largely that of the prosecutor. In many 
cases, to be sure, impartial witnesses, third parties 
who saw the relevant facts, have been found, but 
in all cases the mouth of the person who must, if 





It is regarded by the bar in general as a | 


guilty, have had cognizance of the facts, and whose | 


testimony, whether guilty or innocent, would have 


a most important bearing on the case has been | 
stopped. The reason hitherto regarded as suffi- | 


cient for this stoppage is the strong tendency of 
the prisoner’s position to induce him to commit 
perjury. It has now, however, become generally. 


* Written in London and sent to the ALBANY 
Law Journat for publication by a prominent 
New York lawyer, now traveling in Europe. 
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recognized that this reason is not weighty enough 
to counterbalance the advantage derived from the 
prisoner's own account of the transaction, subject 
io the check of cross-examination. 

Conservative and eminently practical as the 
tngiish bench and bar has always been, the major- 
ily Ol tnem believe in the advantage oi the change. 
imere are, however, several parties who are op- 
posed to it. kirst are those to whom any change 
appears to be ior the worse. ‘Lheir opinion may 
be disregarded. hen there are those, mostly of 
ithe jumior bar, who, for interested or merely 

sportung ’ reasons, prefer that a guilty prisoner 
should “ have a run for his money,” 1. e., should 
have the chance oi the prosecution failing to make 
out their case, or of his barrister getting him off 
on some technicality. The opinion of this class 
may also be disregarded as far as concerns the 
proper administration of justice. But there are 
also those who fear that the prejudiced evidence 
oi the prisoner may in so great a number of cases 
be strong enough to cause that “ reasonable 
doubt” which prevents conviction, that the course 
of justice will be seriously interfered with. To 
these the actual working of the act during the 
short time it has been in operation here must be 
reassuring. In most of the cases where the pris- 
oner has testified, his evidence has either not been 
seriously antagonistic to that of the prosecution, 
or it has been clearly shown in cross-examination 
and comparison with the other testimony to be 
false. In one case, the trial judge at the end of 
the case said he was glad the accused had testi- 
fied as, had it not been for this evidence, he (the 
judge) should have had some hesitation in con- 
victing him. In one or two cases, on the other 
hand, the accused has been able to explain the 
facts and adduce other facts which completely 
exonerate him from the charge. 

Few technical questions have come up on the 
construction of the act. It has been urged in one 
case that the accused had a right to testify on his 
own behalf before the grand jury, but the Court 
of Appeal for crown cases reserved decided that, 
as the act provides that the accused may be called 
as a witness for the defense, and as the grand jury 
does not hear the defense at all, but merely the 
case for the prosecution, the act does not enable 
the accused to testify before the grand jury. 

Another point of more difficulty and one which 
our American courts and legislatures have found 
much trouble with is the question whether the fact 
that the accused does not avail himself of his right 
under the statute to testify on his own behalf can 
be commented on either by the counsel or court; 
if it may be, of course the act comes very near 
compelling the accused to testify, and thus oblig- 
ing him to assume a position which may do him 
great injustice. The point has as yet only been 
decided as to the judge, and the court for crown 
cases reserved has decided that it is in the discre- 
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tion of the trial court to comment upon the fact 
or not, as it may see fit. 

In most of our States, statutes expressly forbid 
comment to the jury upon the fact that the pris- 
oner does or does not take the stand on his own 
behalf. The force of these statutes is doubtful, for 
the jury themselves cannot fail to be aware of the 
fact that the accused might have testified and did 
not choose to do so, and cannot well avoid draw- 
ing inferences therefrom. 

The great safeguard in the operation of this act 
is the careful, conscientious and enlightened way 
in which both bar and bench are addressing them- 
selves to their task; and their efforts will assuredly 
bring about a successful result. 

a 


omee / ™ 


Legal Aotes of Pertinence. 





work on the new law schooi building oi the 
Uliuversity Ol tennsyivania, to be locaied on the 
corner ot ‘luurty-iourth and Cnestnut 
rhiladelphia, will soon be commenced. the 
puuding will be 190 x 120 feet in size — the larg- 
est building yet designed exclusively for the study 
of law. Cope and Stewardson, the architects, 
nave designed a building of the English classic 
style, of the time of William and Mary. 


sirects, 


lhe justices of the Supreme Court sitting ai 
special, trial and appellate terms in the City ot 
New York have decided to wear gowns while on 
the bench. In this they will follow the example 
of the judges of the Court of Appeals and the jus- 
tices of the Appellate Division, who have been 
wearing gowns for some time. The innovation 
is so popular now that it is even suggested that 
the police justices should wear gowns; but this 
badge of judicial dignity should be limited to 
courts of record. If the inferior courts get to 
wearing gowns, the higher courts will have to 
distinguish themselves by wearing wigs. — Albany 
Argus. 

The operation of the Criminal Evidence Act is 
having a marked effect on the duration of trials, 
says the Law Times (London). This has been very 
noticeable at the sittings of the Central Criminal 
Court last week, and this, where cases which, 
under the old system, occupied an hour were pro- 
tracted to two or three hours or even longer 
Some prac- 
titioners have been complaining of this, but not 


where there were several prisoners. 


with much justice, since everything that tends to 
secure the greater consideration of all the facts 
in a criminal case is to be welcomed. Juries gen- 
erally seem to be giving due weight to the state- 
ments of prisoners from the witness-box, and most 
of the gloomy prophecies as to the working of the 
statute appear to be falsified in practice. 


According to the Supreme Court of Nebraska, 
the laundry business is not within the operation 








of the State anti-trust statute, this for the reason 
that a laundry is not a manufacturing establish- 
ment within the meaning of the statute, which was 
designed to prevent “ manufacturers”’ and “ deal 
ers”’ in articles of commerce from combining for 
the purpose of lessening competition, regulating 
production and increasing profits. To the cour: 
it was plain that a laundry, the business of which 
is to wash and iron linen and other articles of 
wearing apparel and domestic use, which have 
become soiled in the service for which they were 
a manufacturing establishment 
within the meaning of the section quoted. In th: 
common understanding, the function of a laundry 
is to make clothes clean, rather than to make clean 
clothes. — Central Law Journal. 


fabricated, is not 


> 


English Aotes. 





Mr. justice Strachey, of the Bombay High 
Court, has been appointed chief justice of the 
High Court of Judicature for the North-West 
Province, at Allahabad, in succession to Sir Louis 
Kershaw, transierred to the chief justiceship of 
the Bombay High Court, in place of Sir Charles 
Farran, deceased. Mr. Justice Strachey was called 
to the bar at the Inner Temple on the 6th June, 
1883, and prior to his appointment at Bombay had 
a considerable practice in the court at Allahabad, 
of which he now becomes the chief justice. 

Lord Russell, of Killowen, at the opening of a 
Roman Catholic club in Westminster Bridge-road 
by the Duke of Norfolk last week, said that all 
sensible people must recognize the truth of the 
statement that the British workman liked his beer, 
and that it was necessary to put something which 
was helpful and healthy in competition with the 
public house. He claimed, therefore, that the new 
club in which beer would be provided to members 
in moderation could not be regarded as an imped- 
iment in the path of temperance progress, but as 
a help to it. 

Twelve months’ imprisonment is a fairly severe 
sentence upon a perjurer. It has been inflicted 
upon a small tradesman by Mr. Justice Kennedy 
at the Bristol Assizes. The perjury, containing 
serious allegations against Mr. Dickinson, a solic- 
itor, was committed in an affidavit, and again in 
open court. One ground of excuse put forward 
was that affidavits were regarded much as plead- 
doubt this; if so, let the view be 
corrected at once. Affidavits have a curious 
reputation, but cannot bear this strain upon them. 
An oath is an oath even in an affidavit. — Law 
Times. 


ings. We 


In the case of Duckworth v. Lee the Irish Court 
of Appeal has decided an important point of law 
as to donationes mortis causa. A Mrs. Smyth lent 
£100 to her son-in-law for which she got an I O 
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U. On her deathbed she handed over this docu- | 


ment to a third party as a gift. The court unani- 
mously held that, though a deposit receipt could 
be made the subject of a donatio mortis causa, an 
1 O U stood on a different footing, and could 
not, aS it was merely prima facie evidence of in- 
debtedness and not essential to prove the debt. 
The members of the court stated that they were 
not inclined to extend the doctrine of such gifts 
to any further lengths than it had already gone. 


The report of the commissioner of police for the 


metropolis is issued, says the Law Times. Dur- 
ing 1897 the murder list included nineteen cases, 
in four of which there was no conviction. In the 


case of Elizabeth Camp, murdered in a South- 
Western Railway carriage, the commissioner says: 
“The body was removed from the station to St. 
Thomas’ Hospital, and from thence, after medical 
inspection, to the mortuary, the police remaining 
in ignorance that any crime had been committed. 
During the time that thus elapsed the murderer 
was drinking in a public house, but the opportun- 
ity of taking him red-handed was lost, and evi- 
dence was afterwards lacking to justify an arrest.” 
The burglary cases numbered 422, 
victions 140. The housebreakings numbered 1.413. 
of which 914 were committed at premises left 
unattended. The great majority of victims were 
not the rich, but the poor, who had no servants 


and the con- 


to leave in charge of their homes when absent on 
or pleasure. The number of persons 
apprehended by the police in the metropolis dur- 
ing 1897 was 102,525, against 90,423 the year before 
The police seized 45.756 unmuzzled dogs during 
the year. 


business 


Tt looks as if the chief controversy concerning: 
the Criminal Fvidence Act will 
question whether a defendant witness, who is con- 
victed, should be prosecuted for perjury. Judges 
have, apparently, taken up diametrically opposite 
positions, and Mr. Justice Ridley has gone to one 
In one case he ordered the prosecu- 


rage round the 


extreme. 
tion of a convicted prisoner for perjury at the next 
assizes, and in the next the following colloquy 
took place between him and the prisoner’s counsel 
at the recent Worcester Assizes. Judge (after 
ascertaining what the defense is to be): “ Tf that 
is your defense, then T say it is nonsensical and 
preposterous, and T don’t think the jury will be- 
lieve it for a moment.” Counsel points out that, 
so far, neither prisoner, nor his witnesses, nor 
counsel have yet been heard, and states that he 
intends to put the prisoner in the box. Judge: 
“Then call him. But IT give him warning that if, 
when he has given evidence, I am of opinion that 
he has committed perjury I shall order him to be 
prosecuted. You had better speak with him and 
let him understand what I say.” 
wishes to give evidence on oath, but after what 


Prisoner still 


has fallen from the judge his counsel prevails | v. Larned, 87 Ga. 645.) 


on him to speak from the dock. When this is 
announced to the judge he remarks, “I should 
thing so, indeed.” The prisoner is found guilty, 
but strongly recommended to mercy — an addition 
which the judge said he should disregard — and 
sentenced to six months’ hard labor. Now, doubt- 
less this man was guilty, but what possible chance 
has any prisoner with a jury when a judge stamps 
his defense, before hearing the evidence for it, as 
“nonsensical and preposterous?” And what be- 
comes of the fundamenti theory of the law that 
the jury are the supreme judges of the facts? 
When a judge expresses an opinion that a jury will 
not believe a defense for a moment, it is practi- 
cally tantamount to making them disbelieve it 
without more ado, and it saves them any further 
thinking for themselves. And if any testimony is 
so patently “nonsensical and_ preposterous,” 
surely they can find it out for themselves. But 
apart from all this, if the judge declares not 
obscurely that he is prepared for the possibility of 
the prisoner committing perjury, what possible 
hope can the latter have that he will be believed, 
whether he speaks on oath or not? It is, how- 
ever, only fair to remember that for many years 
the learned judge was out of touch with juries. 
Now, compare what Mr. Justice Mathew, one of 
the senior judges, said at Leicester on Monday. 
After paying a tribute to the admirable working of 
the Act, he remarked that it was said that the new 
statute gave prisoners the opportunity of commit- 
tine perjury. “Tt was quite true. The same suc- 
vestion had been made when the Act was passed 
which enabled litigants to give evidence in civil 
cases, and it was pointed out that, when a plain- 
tiff or a defendant was disbelieved by the jury, he 
should be immediately prosecuted for perjury. 
But it was replied that any such proceeding would 
at once frustrate the intention of the legislature. 
because no man would go into the box if he had 
the fear hanging over him that whether he was 
believed or disbelieved a prosecution for perjury 
might follow. The great object of the legisla- 
ture would be defeated under the new Act also 
under similar circumstances.” His lordship added 
that while there were cases in which it would be 
perfectly richt to order a prosecution, he sug- 
gested the rule that there should be no prosecu- 
tion for perjury in a criminal trial, except upon 
the fiat of the attorney-general, or of some other 
official representative of parliament or the public. 
— Pall Mall Gazette. 


> 


GEMS FROM GEORGI\4. 





“There is no combination of any two average. 
every-day people so powerful for good or evil as 
that of husband and wife; and if one spouse is 
angelic it seems not to cripple the. combination 
provided the other is intensely human.” (Hadden 
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“In taking a wife a man does not put himself 
under an overseer. He is not a subordinate in his 
own family, but the head of it. * * * A sub- 
jugated husband is a less pleasing and less ener- 
getic member of society than one who keeps his 
true place, yet knows how to temper authority 
with affection.” (Braswell v. Suber, 61 Ga. 390.) 


“ A locomotive and a mule will pass over the 
same ground, so that they pass at different 
moments of time. If, however, they contend for 
the same place at the same instant, and a collision 
ensues, with damage to either, the diligence of 
their respective owners may be challenged and 
compared.” (Georgia Railroad Co. v. Neely, 
56 Ga. 542.) 

“The jury belonged to the vicinage, and could 
and did interpret the testimony in the light thrown 
upon it by the local gloss. They understood what 
such a mode of living in Savannah meant; whether 
it meant concubinage or marriage. We believe its 
ordinary meaning, throughout Christendom, to be 
matrimony, and we are aware of no reason why it 
would or should be differently construed in Savan- 
nah.” (Dillon v. Dillon, 60 Ga. 206.) 


“In the ornithology of litigation this case is a 


tomtit, furnished with a garb of feathers ample 
enough for a turkey. Measured by the verdict, its 
tiny body has only the bulk of $25, but it struts 
with a display of record expanded into 83 pages of 
manuscript. It seems to us that a more con- 
tracted plumage might serve for so small a bird, 
but perhaps we are mistaken. In every forensic 
season we have a considerable flock of such cases, 
to be stripped and dissected for the cabinets of 
jurisprudence. We endeavor to pick our over- 
fledged poultry with. judicial assiduity and 
patience.” (Lukens v. Ford, 87 Ga. 542.) 
. io : 
SELF-DEFEN=E. 


(Qui i excuse accuse.) 





Old Farmer Jones, one Sunday morn, 
Was driving home from mass, 

Upon his buckboard, old as Job, 
Drawn by an aged ass. 


The day was bright, but not so he, 
For difficult, alas! 

Was it to choose the bigger fool; 
The farmer or his ass. 


The road just broad enough for one, 
Tt was a sorry plight; 

When two thick farmers met thereon 
’Twas sure to end in fight. 


Now down this road, behind his mare, 
Came old man Huckleback, 

And when they met, would not turn out, 
But gave that ass a whack. 











Old Farmer Jones resented this, 
And with disastrous haste 

He gave thick Farmer Huckleback 
A most effective paste. 


Thick Farmer Huck, he vowed that he 
Would sue old Farmer Jones; 
Recover heavy damages 
For all his broken bones; 


And straightway to his lawyer went 
Who framed without a fault, 
Concisely and in language high, 
An action for assault. 


And when the summons had been served, 
To his lawyer Jones did go, 

And told him how thick Huck had struck 
His ass a heavy blow. 


And that in consequence of this 
With just resentment, he 

Had struck thick Huck a heavy blow 
Upon his gouty knee. 


And after cogitating long 
With show and much pretense, 
The lawyer said, “ Your only hope 
Is to plead self-defense.” 


“Whereas thick Huck did strike your ass, 
’Twas just as if ’twere you; 

You and your ass are just as one, 
The court will take this view.” 


Then Jones waxed hot, “ No this won’t do, 
I would not let that pass; 

How dare you say the court would call 
Me, Farmer Jones, an ass.” 


The learned lawyer labored hard 
To make him comprehend, 
Against attack upon his ass 
He could with right defend. 


* This is not calling you an ass; 
We must plead self-defense, 

Or for the blow you gave thick Huck 
He will get recompense.” 


“I do not care,” says Farmer Jones, 
“ The damage I will pay, 

Much rather than, ‘ Jones is an ass,’ 
I’d have the jury say.” 


The lawyer argued long and wise, 
It was without avail; 

In combat with such ignorance, 
The gods themselves must fail. 


Otto M. STERNFELD, 


N. Y. U. (Law). 


December, 1808. 
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GHhat the Law Decides. 

The blindness of a person is held, in Zackery v. 
Mobile & O. R. Co. [Miss.], 41 L. R. A. 385, to 
be insufficient ground for refusing to take him as 
a passenger if he is competent to travel alone. 

A State statute providing for separate, but equal, 
accommodations for white and colored persons 
on railroads, is upheld in Smith v. State [Tenn.], 
41 L. R. A. 432, as a valid police regulation and 
applicable to interstate travel. 

An injunction against keeping a bawdy house 
on certain premises is denied in Neaf v. Palmer 
[Ky.], 41 L. R. A. 219, although it is obnoxious 
to the neighborhood and unfavorably affects the | 
salable value of property in the locality. 


The “heirs” who are entitled to a right of ac- 
tion for the death of a person under 2 Hill's 
(Wash.) Code, § 138, are held, in Noble v. Seattle 
({Wash.] 40 L. R. A. 822), to include the widow 
and children only, and not to include the parents 
of the deceased. 

A lineman injured by contact with a span wire 
charged by a trolley wire which had a broken 
insulator is denied a right of action, in Anderson 
v. Inland Teleph. & T. Co. [Wash.], 41 L. R. A. 
410, where he failed to test the insulator, although 
that was his duty. 


The reasonableness of an ordinance prohibiting 
a person to ride a bicycle with handle bars more 
than four inches below the top of the saddle is 
held, in Moore v. District of Columbia [D. C.], 
41 L. R. A. 208, to be a‘ question of fact to be 
determined by evidence. 


Creditors signing a trust deed authorizing the 
trustee to carry on business are held, in Wells- 
Stone Mercantile Co. v. Grover [N. D.], 41 L. R. 
A. 252, not to make themselves thereby liable to 
creditors of whom the trustee purchases goods in 
the transaction of the business. 


A proviso for a corresponding reduction in the 





amount of indemnity given by an accident insur- 
ance policy, in case the insured is injured in a 
more hazardous occupation than that for which | 
he is insured, is held, in Standard Life & Acc. Ins. | 
Co, v. Carroll [C. C. App. 3d C.], 41 L. R. A. 194, | 
to be reasonable and enforceable. 


An agreement by one who sells a business and 
its good will, that he will not engage in the same 
business in the United States for twenty-five years, 
is held, in Lufkin Rule Co. v. Friengeli [Ohio], | 
41 L. R. A. 185, to be invalid as tending to create | 
a monopoly. 

But an agreement by officers of corporation not 
to engage for five years in any business that will 
interfere with that of a company to which the cor- 
porations sell their business is sustained in Anchor 
Electric Co. v. Hawks [Mass.], 41 L. R. A. 189. 


XUH 


Botes of Becent Amevican Decisions. 

Criminal Law — Assault — Evidence. — The 
pointing of a revolver, which is not loaded, in a 
threatening manner, at another, is an assault when 
the party at whom it is pointed does not know 
that it is not loaded, or has no reason to believe 
that it is not, and is, by the act of the menacing 
party, put in fear of bodily harm. (State v. 
Archer [Kan.], 54 Pac. Rep. 927. 


Contract — Option Contract — Mutuality. — An 
option contract to sell a farm, signed only by the 
owner of the land, is enforceable when accepted 
within the specified time though previous to such 
acceptance a unilateral contract. (Guyer v. War- 
ren [Ill.], 51 N. E. Rep. 580.) 


Master and Servant — Negligence — Assumed 


| Risks. — A servant, though he knows the danger 
| incident to the use of an appliance, does not, by 


using it at the direction of his master in a service 


| not incident to his employment, assume the risk, 


unless the danger is such that an ordinarily pru- 
dent man would not encounter it. (Dallemand v. 
Saalfeldt [Tll.], 51 N. E. Rep. 645. 


Mechanics’ 
Contract — Assignment 


Liens — Construction of Building 
by Contractor to his 
Creditor. — A contractor may assign to his cred- 
itor, in payment of his debt, the whole or any part 
of the moneys due or to become due to him under 
the contract, and, in the absence of anything to 
the contrary in the contract, the assignee acquires 
a preference over material and labormen who 
have filed mechanics’ liens subsequent to the 
assignment. A provision in a building contract 
between private parties, to the effect that no pay- 
ment should be made by the owner to the con- 
tractors until they had obtained a certificate from 
the county clerk showing that no liens existed 
against the premises for labor or materials fur- 
nished the contractors, is not available to labor 
and materialmen to give them a preference over 
an assignment by the contractors of a balance due 
under the contract, where the assignment was exe- 
cuted prior to the filing by the labor and material- 


men of their mechanics’ liens. Such a provision 


| in a contract is for the benefit and protection of 


the owner only, and cannot be taken advantage 
of by labor and materialmen to acquire a prefer- 
ence in securing their claims against the con- 
tractors. (Bates v. Salt Springs National Bank 
of Syracuse, N. Y. Court of Appeals, decided Nov. 
22, 1808.) 


Mortgage — Mistake in Description. — Where, 
by mistake, a different description of land from 
that intended was written in a mortgage, but the 
mortgagors, who were the owners of both tracts, 
afterwards, with knowledge of the mistake, sold 
and conveyed the tract intended to be included, 
such act operated as a ratification upon their part 
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of the mortgage as written. (Northwestern & P. 
Hypotheek Bank v. Berry, U. S. C. C, D. 
. [Idaho], 89 Fed. Rep. 408. 


Mortgage — Railroad Company.—A_ railroad 
mortgage, in terms covering the entire line of 
road from one terminus to the other, is valid as 
to the entire line, though a portion of it was 
unbuilt when the mortgage was executed. (Cen- 
tral Trust Co. of New York v. Chattanooga, R. 
&C.R.R., U.S.C. C., N. D. [Ga.], 89 Fed. Rep. 
388. 


Partnership — Assignment of Property. — Two 
partners composing one firm were also members 
of another firm which had a third member. The 
latter firm, on the retirement of the third member, 
mortgaged its property to secure debts of both 
firms. Held, that the creditors of the latter firm 
had no lien on its assets, and, therefore, in the 
absence of fraud, the mortgage was valid as 
against them. (Selz, Schwab & Co. v. Mayer 
[Ind.], 51 N. E. Rep. 48s. 


Witness — Divorced Wife. — Sand. & H. Dig. 
§ 2916, subd. 4, prohibiting husband and wife dur- 
ing existence of the marriage relation, and there- 
after, from testifying against each other concern- 
ing any communications made to each other dur- 
ing marriage, does not prevent a divorced wife 
from testifying against her former husband as to 
facts which did not become known during mar- 
riage. (Inman v. State [Ark.], 47 S. W. Rep. 550. 


- 


DECEMBER MAGAZINES 


In the Christmas number of the American 
Monthly Review of Reviews some of the most 
noteworthy of the famous paintings of the life of 
Christ by J. James Tissot are reproduced. Clifton 
Harby Levy writes on Tissot’s life and method in 
painting and Ernest Knaufft contributes a criti- 
cism of the portraits from an artist’s point of view. 
The collection is now on exhibition in New York 
and will be shown in several of the leading Ameri- 
can cities before Mr. Tissot returns to France 
It is beyond question the most important series of 
representations of Christ made in modern times. 


The December North American Review is de- 
voted to an authoritative consideration of some 
of the most vital topics of the day. Its opening 
pages present an important symposium on “ The 
Reorganization of the Naval Personnel,” contrib- 
uted to by the Hon. Francis H. Wilson; the Hon. 
Theodore Roosevelt, late Assistant Secretary of 
the Navy; Commodore John W. Philip, U. S. N.: 
Commodore George W. Melville, Engineer-in- 
Chief U. S. N., and the Hon. George Edmund 
Foss. 
Port of New York, writes interestingly of ‘ The 
Scientific Prevention of Yellow Fever,” and Max 








O’Rell furnishes the first installment of an article 
on “ Studies in Cheerfulness.” Corry M. Stadden 
treats of the * Latest Aspects of the Nicaragua 
Canal Project,” while the Hon. Thomas L: James, 
President of the Lincoln National Bank, New 
York, discusses the question “ Do National Bank 
Examiners Examine?” The Rev. Dr. Lymar 
Abbott deals suggestively with ‘* Our Indian Prob 
lem,” and “The Atlantic Fisheries Question ” 
forms the theme of an important paper from the 
pen of P. T. McGrath, of St. Johns, Newfound 
land. A timely article entitled “ The Fashoda In- 
cident’ is contributed by Lieutenant Winston 
Spencer-Churchill, and the Hon. Hannis Taylor 
late United States Minister to Spain, presents a 
most important paper on “ The Work of the Peace 
Commission.” Other topics dealt with are: “ The 
Decision Against Railway Pooling,” by Roswell 
Miller, President of the Chicago, Milwaukee & St. 
Paul Railway; “ Financial Wrong in Porto Rico,” 
by Lieutenant Clarence Wiener, and ‘“ Concern 
ing Ethics and Etiquette,” by Geraldine Myrick 

The Living Age for 1899. The long continued 
life of this venerable and valuable eclectic is an- 
other instance of the survival of the fittest, in that 
it, the best of all, has absorbed or survived every 
one of its numerous rivals or imitators. Its pres 
ent vitality is evidenced by the announcement that 
The Eclectic Magazine of New York, its oldest 
and most important competitor, will, with the 
issue of January, 1809, be consolidated with The 
Living Age, and be hereafter known as The Eclec- 
tic Magazine and Monthly Edition of The Living 
Age. 

The Christmas Harper’s is, as usual, filled with 
literary gems and embellished with a wealth of 
illustrations executed in the highest style of the 
We have space to go into 
detail, but may mention that Bret Harte has a 
clever story entitled “An Esmeralda of Rocky 
Canyon;” Mary T. Van Denburgh tells “ How 
Santa Claus was Saved:” John Corbin informs us 
“ How the Other Half Laughs:” Ernest F. Fen- 
ollosa tells of the “ Coming Fusion of East and 
West,” and Lieut. Ernest E. Mead, U. S. R. C. S.. 
describes the Rescue of the “ Winslow.” The 
latter article is beautifully illustrated from draw- 
ings by H. Reuterdahl, and from photographs. 
There are numerous poetic gems, including several 
peculiarly appropriate to the Christmas tide, and 
in short stories the number is peculiarly rich and 
attractive. 


engraver’s art. not 


“Lectures and Essays on Natural Theology 
and Ethics,” by William Wallace, late Fellow of 
Merton College, Oxford, edited, with a biograph- 
ical introduction, by the Master of Balliol; and 


| “ Studies in International Law,” by Prof. T. E 


Dr. Alvah H. Doty, Health Officer of the | 


Holland, are announced as ready for immediate 
publication by the Clarendon Press, London 
(Eng.). 
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